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Community Designs 

1. Introduction 

i. What is "industrial design"?  

A design is, in broad terms, the plan or scheme for the appearance of an article (or a part of an 

article). It is concerned with what an article looks like or is intended to look like. It is not 

concerned with how an article performs its function. The design of an article may be recorded 

in a drawing, a photograph or a written description or it may be embodied in an actual article.  

"Industrial" in this context means that the design relates to the: 

- appearance of an article intended to fulfil a specific function and,  

- usually, to be mass produced.  

An industrial design is, therefore, to be distinguished from a work of fine art (such as a 

painting) which performs no particular function other than to be enjoyed as an object in itself. 

ii. Scope of industrial design.  

Industrial design covers a wide field of activity:  

- Some designs (such as the design of a machine cog) are dictated solely by the functions 

which the relevant articles are to perform and aesthetic considerations are of no significance.  

- Others (such as the design for a chair), must mix functionality with aesthetic appeal.  

- In yet others (such as a design of soft toy, wallpaper and fabrics), functionality will play 

very little part but aesthetic appearance will be crucial.  

- Finally, the design of some articles may be derived from a work (such as a painting) which 

started life as a purely artistic work in its own right and which was not intended to be a design 

for another article. 

 

2. Nature of the Problem 

i. Conflicting needs.  

The protection of industrial designs is and has always been controversial. At the heart of this 

controversy is how to balance two conflicting needs: 

- On the one hand, the need to provide protection so as to reward human endeavour and 

creativity;  

- on the other, the need to allow competition in the production of articles which fulfil a 

particular function or purpose. 
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ii. The need to protect.  

As with any other form of industrial endeavour, there is a need to provide some protection for 

industrial designs. Protection encourages and rewards innovation and skill; without it, 

designers may not invest their skill, time or money in a design and, in particular, in a design 

which is expensive to develop but simple to copy. Moreover, it may be thought that a person 

who has invested in a design should be entitled to enjoy the benefit of that investment. The 

design is, in this sense, a form of property. If a work of pure art is to be protected, why not a 

work of industrial art or a purely functional design which may have involved the same degree 

of creative effort and probably more investment.  

iii. The need for competition.  

On the other hand, because an industrial design (unlike a work of fine art) determines the 

shape or appearance of an article which is intended to perform a specific function, there is a 

need to allow some degree of competition. The greater the extent to which the appearance of 

an article is dictated by the article's function, the more likely it is that protection of the design 

will operate to prevent others making articles to fulfil that same function. In such cases, 

protection would allow the designer to create a monopoly in articles made to fulfil that 

function. It may also prevent a design idea from being fully developed and exploited, often by 

someone better suited to the task than its original creator. From this perspective, protection 

may stultify commercial progress and the development of ideas and may deprive the public of 

a chance to choose an alternative, possibly cheaper, and possibly better product of the same or 

a similar design. 

iv. Forms of protection.  

If some protection is thought to be appropriate, then the form of that protection must take into 

account the need for competition. A monopoly in the use of a design would provide the 

designer with strong protection and, as questions of copying would be irrelevant, would give 

competitors some certainty. It would, however, be very restrictive on competitors and public 

alike, for no one else could produce an article to that design even if they had acted 

independently. Moreover, monopolies are usually provided under a system of registration 

which is likely to be time-consuming, expensive and, for many types of design, impractical. 

An alternative is to protect against copying. In its traditional copyright form, this appears to 

offer a good balance between protection and competition, in that it arises automatically whilst 

allowing a competitor to produce the same or a similar design provided he acted 

independently (without copying). However, such a form of protection requires proof of 

copying (often by inference) which often gives rise to uncertainty. 

The period of protection is also likely to be important. Even if an industrial design is 

deserving of protection, the need for competition in producing articles to perform the function 

of the article in question suggests that the period of protection for the design should be both 

shorter and more easily ascertainable than the period of protection which applies to works of 
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fine art. If protection is to be given to a functional design, then a relatively short period of 

protection (as in patent law) may be sufficient to allow the designer to make a return on his 

investment before competitors can enter the market. If, however, the protection relates to the 

more decorative aspects of the article's appearance, then a longer period of protection should 

not unduly restrict fair competition. 

Given that designs vary from the purely technical to the almost purely artistic, a form and 

period of protection which is appropriate for one design may be wholly inappropriate for 

another.  

As has already been noted, the need to allow competition is much more apparent in the case 

of  

- functional designs (such as a machine cog) or 

-  in the case of the functional aspects of the mixed design (such as a chair), 

than it is for those designs (such as a child's toy) which are governed largely by aesthetic 

considerations.  

Yet, if differing forms or degrees of protection are to be available for different types of 

design, the need to define clear boundaries between those different types of design becomes 

vital. The law has long decided that industrial designs should have some form of protection 

but it is the drawing of these boundaries which has caused difficulties. 

 

3. Bases of Protection 

i. Protection of unregistered designs. An unregistered industrial design may be protected 

against (broadly speaking) acts of copying under the following bases: 

a. Design right. A design which came into existence after August 1, 1989 may be protected by 

design right--a right introduced by the 1988 UK Act. 

b. (Unregistered) Community design. A design may be protected as an unregistered 

Community design under the Community Design Regulation (reg.6/2002). 

c. Copyright. Whilst copyright protection under the 1988 Act is of some very limited 

importance in relation to designs recorded or embodied in copyright works created after 

August 1, 1989, it has some greater importance in relation to designs created before that date.  

 

ii. Protection of registered designs. A stronger, monopoly form of protection is also available 

to industrial designs through registration on the following bases:  

a. Registered Design. A design may be protected if registered under the Registered Designs 

Act 1949. 

http://international.westlaw.com/find/default.wl?rp=%2ffind%2fdefault.wl&vc=0&ordoc=UK+COPINGER+13-08&DB=121177&SerialNum=0111223530&FindType=Y&AP=&sv=Split&utid=7&rs=WLIN11.10&fn=_top&mt=WLIGCA09&vr=2.0&spa=intunitall-000&pbc=08AC831F
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b. (Registered) Community design. A design may be protected if registered as a Community 

design under the Community Design Regulation (reg.6/2002) under a system of registration 

introduced on April 1, 2003. 

iii. Other bases of protection. An industrial design may also be protected under the law 

relating to passing off or breach of confidence, or under patent and registered trade mark law 

 

4. What is the difference between a design and other Industrial Property Rights such as 

patents and trade marks? 

All industrial property rights are intended to protect the creativity of businesses and 

individuals. However they do not cover the same aspects. 

A design only covers the appearance of a product. A design cannot protect the function of a 

product. 

A trade mark identifies the origin of goods and services of one undertaking to differentiate 

them from those of its competitors. 

A patent covers the function, operation or construction of an invention. To be patentable, a 

function must be innovative, have an industrial application and be described in such a fashion 

to permit reproduction of the process. 

 


