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Innovation, Innovation, Innovation. Everyone, including the EU, talks about innovation as the “holy grail”
of economic development. But does the EU practice what it preaches? A simple question with no easy
answer. And throwing the question of intellectual property (IP) and its role into the mix only further
complicates the discussion.

Nevertheless, we shall try to provide a concise take on the state of innovation in Europe, and on the
manner in which the EU has tried to align — with limited success — its IP policies with its broader vision on
innovation.

Why Focus on Innovation — From the Lisbon Agenda to Horizon 2020

In Putting knowledge into practice: A broad-based innovation strategy for the EU (2006),' the European
Commission acknowledged the importance of innovation for Europe’s future. In doing so, it made the
point that tackling the issues of climate change, depleting national resources, sharp demographic changes
and emerging security needs were all reliant on Europe’s ability to harness innovation. It also emphasized
Europe’s strong tradition of innovation and the way in which the internal market allows innovative
products to be commercialised on a large scale. Indeed, it argued that the wealth of creativity across
Europe and the strength of cultural diversity must be capitalised on to not only overcome significant
obstacles, but to also allow Europe to compete globally with the world’s biggest economies.

To achieve this the Commission pointed to a comprehensive strategy for modernising the European
economy, focusing on the path created by the Lisbon Strategy for Growth and Jobs.? Established in 2000
the Lisbon Strategy aimed to make the EU the “most dynamic and competitive knowledge-based economy
in the world” by 2010. It acknowledged the importance of research and innovation and provided a
blueprint of key policy instruments that need to be implemented in order to meet this objective, including
increased investment in R&D, reduction of red tape to promote entrepreneurship and measures for
achieving an employment rate of 70 per cent.

Coming back to 2015, whilst it is quite clear that many of these targets have not been met the Commission
has maintained that it would be simplistic to conclude therefore that the Lisbon Strategy has failed. Instead
it pointed out that the success that was achieved in terms of breaking new ground and promoting common
action to ad3dress the EU’s key long-term challenges has provided the European Union with a platform to
build upon.

This is the task of Europe 2020, the successor to the Lisbon Strategy initiated in 2010. Europe 2020
highlights the increasing need to create new jobs to replace those that were lost during the financial crisis.
It also reaffirms the EU's conviction that innovation and creativity are the best means of successfully
tackling major societal challenges, even as they become more urgent by the day. As part of the Europe
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2020 Strategy, the European Commission has set out several key drivers for growth in the economy over
the decade, in particular the need for smart growth that fosters knowledge, innovation, education and a
digital society. As one of seven flagship initiatives announced under this new strategy, the hope is that the
EU would develop a true “Innovation Union” by 2020, one with improved conditions for innovation and
where innovative ideas can be turned into products and services that create growth and jobs.

Innovative, but not enough!
To its credit, the EU certainly understands the downside of not being innovative enough.

Indeed in one of the most important studies in this area, The costs of a non-innovative Europe: the
challenges ahead (2010),” Professor Luc Soete of UNU-MERIT attempted to better understand the macro-
economic impact of innovation policies (as well as those not supporting innovation) included in the
Europe 2020 agenda. The study considered three growth scenarios for the period 2010-2025. The first was
based on current economic forecasts, the second on forecasts before the financial crisis and the third on a
scenario in which the EU as a whole raised R&D spending to 3% of GDP from 2010 onwards. The
simulation showed a severe gap between pre-crisis economic forecasts and current forecasts — the long-
term structural gap in the EU’s GDP is on average some 9%. Yet, the modelling also shows that by
boosting R&D spending the EU could recover 45% of this gap by 2025. Similarly, a rise in R&D spending
is associated with a complete recovery of the employment gap between pre-crisis and current forecasts by
the end of 2015, with 3.7 million jobs created by 2025.

Paul Zagamé’s follow-up paper entitled, The cost of a non-innovative Europe: What can we learn and
what can we expect from the simulation works (2010),° reinforced the results made in Soete’s paper and
concluded that because innovation spending is pro-cyclical it needs to be supported during times of crisis
because its weakness could cause further damage.

What both of these reports, as well as the Europe 2020 agenda in general, show is that innovation is
fundamental to the growth of the European economy and that, in the context of the financial crisis, it has
never been so important. Whilst there are undoubtedly long-term benefits for Europe in utilising
innovation the short-term needs of the European economy now make such policies essential to
encouraging growth and creating more jobs.

But how innovative is Europe actually? The 2014 EU Industrial R&D Investment Scorecard seems to
provide us with a good answer. The report suggests that, despite improving its overall innovation
performance, the EU as a block is still lagging behind the other top innovators such as the US, Japan and
South Korea. Moreover, the report suggests that within Europe there are still significant gaps between the
top innovative countries (Sweden, Denmark, Germany and Finland) and innovation laggards (Bulgaria,
Latvia and Romania). The report notes that “particularly large differences are in the international
competitiveness of the science base (Open, excellent and attractive research systems), and business
innovation cooperation as measured by Linkages & entrepreneurship” (p 6). The 2013 joint study of the
OHIM and EPO entitled, IPR-intensive industries: contribution to economic performance and employment
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in the European Union,® also provides interesting insights into the development potential of the EU. The
differences in national European innovation levels lead to a situation where technology transfer from top
innovators to other EU Member States may have a real and immediate impact on overall EU growth.
Increasing the absorptive capacity for technological development of “innovation followers” and, even
more importantly, innovation-dependent Member States is therefore necessary to bring about such positive
effects. Enabling intra-community technology transfer should therefore be prioritized.

Harnessing the power of IP, but also understanding its limitations
So what do IPRs have to do with innovation, not least in the European context?

We do not have enough space to dwell on the structural and macro-economic effects of IPRs, but suffice it
to say that IPRs are aimed at solving a unique market failure that can slow down, at times even
significantly, the rate of innovation.

In their more basic forms IPRs fulfil three basic functions: the “creation of competitive markets” for
human, industrial and intellectual creativity that is novel or original, where consumers can make rational
choices about which goods or services to buy; “insurance” to innovators, safeguarding the fruits of their
labour from abuse by free-riders; and a “commercial gateway” through which innovators can exploit and
benefit from their creations.

Naturally, IPRs also have limitations and boundaries, not least the problems that may arise due to the
considerable market power that IPRs provide to their owners.

Thus, European IP policy seeks to build upon the innovative and creative potential of its citizens, whilst
maintaining the necessary social safeguards that are intrinsic to any form of IPR.

In this context, the EU currently faces several challenges when shaping its IP policy.

We should begin, however, by underscoring where the problems do not seem to lie. As a whole the EU’s
level of IP protection appears to be securely at the top. The 3rd edition of the Global Intellectual Property
Center International IP Index found European countries to have some of the highest levels of intellectual
property protection, including in the area of enforcement.’

The issue is therefore not about increasing the level of IP protection in the EU, but rather about making
better use of the system, across the board and within individual Member States.

Three areas are particularly important.

The first is harmonization in a broad sense, i.e. going beyond the legal harmonization of IP across national
jurisdictions (which in itself is a daunting task). Clearly, there is still a great need to harmonize and
streamline the manner in which the EU region can exercise its IP capacity as a whole. While the creation
of the Unified Patent Court (UPC) is a step in the right direction, despite the obvious challenges that are
bound to follow, it is far from being sufficient. Rather, harmonization of IP policies and of IPRs in the EU
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version_en.pdf (Accessed on 12 Apr. 2015)

’.U.S., Chamber of Commerce Global Intellectual Property Center, International IP Index, Third Edition, February
2015. See http://www.theglobalipcenter.com/wp-content/themes/gipc/map-

index/assets/pdf/Index Map Index 3rdEdition.pdf (Accessed on 12 Apr. 2015)




should occur in additional channels. Horizontally, there should be harmonization of IP policies between
different institutions in the EU, both at the regional and national levels. These include, for example,
between DG Trade and DG Competition; between regulatory bodies (such as the European Medicines
Agency) and IP bodies; between standard-setting bodies and substantive examination bodies (EPO), etc.
Vertically, there should be further coordination and harmonization of policies and strategies between IP-
related bodies at the European level and the national levels. In too many cases we encounter situations in
which different bodies in the EU seem to pull the cart in divergent directions. The rather sour experience
of the rejection of the Anti-Counterfeiting Trade Agreement (ACTA) by the European Parliament
provides a vivid example of how policy in the EU should not be pursued.

The second challenge is to create a much stronger bridge between the upstream and downstream functions
of IPRs in the EU. Put simply, the EU needs to concentrate on creating a more effective and tangible
bridge between early stage innovators (including from universities and research bodies) and industry
players — with the intention of translating these innovations into marketable products, to the benefit of
European consumers. What seems to occur quite naturally in the US — in terms of a kind of
entrepreneurial mind-set that goes beyond formal rule and procedures — has to be built from the bottom-up
in the EU. Serious efforts should be poured into this area. It is therefore encouraging that the concept of
“bridging the valley of death” was identified as a key theme for the Horizon 2020 Framework Programme
for Research and Innovation. Several efforts have already been made to identify the platforms and
mechanisms for solving this challenge, such as the different pillars (from research to development to
manufacturing) identified by the 2009 High-Level Expert Group on Key Enabling Technologies'.

Finally, and perhaps most importantly, the EU as a whole still suffers from serious national gaps in the
ability to strategically use the IP system. While the IP “culture” is highly advanced in some European
countries, it is simply inadequate in others. A dearth of education and capacity building are probably the
most acute reasons for an on-going lack of progress in reducing these gaps across the board. In this
context, cultivating a good and informed use of the IP system within the future generation — understanding
both its benefits and limitations — is key for a successful harmonization of the European IP space. Post-
graduate students educated in the field of IP could in turn become future policymakers, judges,
practitioners and innovators, helping to narrow this gap. In this academic context IP should also be
connected and integrated into other fields, not least the legal, economic and the technological realms, so as
to contribute to a more holistic and strategic approach towards IP in the EU.

By taking the necessary actions for obtaining these goals, both individually and as a package, the EU
would have a better chance of securing its 2020 goals and becoming a truly innovative region. Otherwise,
we may continue to see a mismatch between words and practice and ultimately, a repeat of the Lisbon
Agenda experience.

' European Commission, High-Level Expert Group Report on Key Enabling Technologies, June 2011, p 24-7. See
http://ec.europa.cu/enterprise/sectors/ict/files/kets/hlg_report final en.pdf (Accessed on 12 Apr. 2015).
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Advanced Masters Intellectual Property
and Knowledge Management (LLM/MSc)

The Masters Intellectual Property Law and Knowledge Management (IPKM)
integrate IP law with portfolio management, entrepreneurship and valorization.

In its common programme, lawyers, economists, scientists and engineers jointly
deal with real-life problems in multidisciplinary teams, covering copyright,
trade mark, patents and design law. Intensive modules offered at Maastricht
University and abroad expose all students to EU, US and Asian IP law and
practice. In the MSc-track, specialized IP modules are offered on life and
computer sciences, claim drafting and interpretation, and EPC procedure

and opposition. The LLM track offers specialized courses focusing on
comparative litigation practice, author’s and neighbouring rights,

Community trade mark and design law, competition law and taxation.

Students benefit from:

« access to the European IP Institutes Network (EIPIN) congresses and
activities and to the Institute for Globalisation and International
Regulation (IGIR) as part of our honours programme;

« access to the Pan-European Seal of the Office for Harmonization in
the Internal Market (OHIM) and the European Patent Office (EPO);

« a six-month remission of the period of professional training for
the European Qualifying Examination (EQE).

In addition, the IPKM also offers a separate EQE exam training,
designed to increase the knowledge and skills of candidates who
already have a basic understanding of European patent law, to the
level required for passing the exam.

The IPKM is accredited by the Dutch-Flemish Accreditation
Organization (NVAO) and by the Examination Board of the EPO.
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For more information see www.maastrichtuniversity.nl/ipkm
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